Adopting a child is not a legal concept recognized in Islamic law, which, while giving great importance to orphans and children's rights, has introduced the legal institution of the Kafala. This institution can be defined as a commitment by the kafil to ensure maintenance, education and protection of a minor makfoul until his legal majority, in the same way as would a father to his son, but without creating any family relationship. For these reasons the Kafala cannot be compared to an international adoption.
Introduction
The progressive increase of immigrants in Europe has had important effects on the structure and on the functioning of the European Countries' legal systems and will probably requires, in medium term, a change of these systems.
"Family is a fundamental social group, it is in every socially recognized society, which structure and functions change in the course of time and from a society to another" 1 , and this is why the right of family is the most vulnerable field to cultural-ethnic effects, for (…) both anthropo-sociological and legal reasons".
Indeed, "family" is a polysemous concept, that is, it combines different meanings depending on the actors who turn to it and on the contexts in which it is used, and for this reason, even the experts in civil law don't refer to "family", but to "families".
It is clear how, in a multicultural society, a social model of uniform family does not exist, because when culture, religion and traditions change, "families" will change as well and, as a consequence, familiar relationships between manwoman and parents-children, the educational and existential choices related to children of under age, the idea of marriage or of filiation, the conditions of dissolution of family unit, etc.
This kind of social transformation requires "a rethink of the entire Family law" 2 in Western legal systems. These systems have to take into account not only new familial structures composed by immigrants, but also have to give attention to the identification and custody petitions required by these new families.
In this new background the legal institution of Islamic law of kafala will be analyzed in the Italian, French and English legal systems.
The first problem that arises from kafala within European legal systems is in relation to the right of family reunification. For this reason, the aim of this paper is to understand how the kafala could be reconciled in Europe, in particular analyzing the EU 2003/86/EC of 22 September 2003 on the right to family reunification, that ignored this Muslim institution. In other words, it is important to understand if a minor subject sub-kafala has the right to reunite with the family who took him/her into custody and lives regularly in Europe, considering that the above mentioned European directive and the immigration law of the three European Countries (Italy, England and France) don't make any reference to this institution, because they ignore it.
What is Kafala?
In almost every Islamic Country 1 adoption of children is prohibited by law that comes directly from the Koran 2 . The reason of this prohibition is due to the Islamic idea of family as an institution of holy origins in which filial bonds are expressions of Allah's will 3 . For this reason, man cannot, through artificial juridical bonds, decide on the suspension or the foundation of new filial bounds beyond the biological generation within marriage 4 . From this we can deduce that, since adoption is an institution whose aim is the making of a filial relationship created independently from natural procreation, it must be prohibited.
The prohibition of adoption established by Allah's law, which in Islamic legal systems has the same relevance as a source of right 5 , is also confirmed in the national legislation of different Islamic Countries 6 . The lack of instruments useful to create an "unnatural" filial system does not mean, on the other hand, that minor orphans or abandoned children are left in their own destiny.
The duty of brotherhood and solidarity towards abandoned minors, also exhorted by the Koran, is performed by every good Muslim through kafala 7 , which is the only institution recognized by the Islamic law aimed at the guardianship and protection of abandoned childhood.
From these considerations it emerges that this institution is strongly tied, in general, to the traditional social values that defend the Islamic society and, in practice, to its religious values.
Although the discipline of this institution has specific connotations in every single Islamic system, it is possible to identify the essential and common features of this particular form of protection of abandoned children.
Through kafala, a Muslim married couple (or an adult) obtains the custody of a child who was not given to the custody of his/her biological relatives 1 . In particular, kafil (a couple or an adult 2 ), through a contract signed before a judge or a notary, commits him/herself to provide, in a definitive way, to the needs of a makful 3 (abandoned child) until he/she comes of age 4 and to take care of him/her in the same way as a "good father" would do.
Although kafil has parental responsibility over the child, there is no kind of filiation with the minor 5 : makful does not take his/her kafil's 6 surname, does not obtain any inheritance rights 7 , nor does he/she interrupt the relationship with his/her family's origins.
From the procedural point of view it is necessary at first to make sure of the makful's condition and kafil's suitability.
Islamic law usually implies that the child is previously considered "abandoned" from the competent juvenile Court, and when biological parents are known, they are summoned to give their approval to kafala.
Moreover, in different Islamic Countries 8 , it is necessary to listen to makful's opinion and obtain his/her approval to kafala.
Islamic law also requires some conditions that need to be satisfied to take care of the abandoned minor. Kafil must: be of age, believe in Islamic religion 9 , be able to guarantee to the child's adequate care and a good growth, and finally fulfill with dignity the parental role 1 and responsibilities deriving from kafala 2 . Competent authorities 3 , in addition to verifying makful's condition of abandonment and kafil's suitability, have to verify the compatibility between the two subjects. Once kafala is allowed, the public competent authority keeps the right and the duty of surveillance and checks the evolution of the child's integration in the extended family and in the event of kafil's transfer of residence abroad it must authorize makful's transfer.
As one can deduce by what has been said kafala is and must be considered as a form of protection of abandoned children provided for by legal orders based on the Islamic law. For this reason kafala is, in International law, a valid alternative to the forms of protection of children provided for by western rules, in particular as regards to adoption and custody.
In particular, the 1989 United Nations Convention on the Rights of the Child considers among the instruments of protection for children who are permanently or temporarily deprived of their family environment "family custody, kafalah of Islamic law, adoption or, in case of need, the placement in apposite institutions for children", specifying that "making a selection among these solutions it must be considered the importance to a regular education of the child as well as to his ethnical, religious, cultural and linguistic origin" 4 . Application under the 1996 Hague Convention on parental responsibility and protection of children 5 specifically includes in its area "the placement of the child in a foster family or institution, that is its custody with kafala 6 or with with a similar custody" 7 (art. 3, paragraph. e) assimilating kafala to the "western" child measures of protection concerning parental responsibility.
On the contrary, kafala was not considered in the 1993 Hague Convention on International adoptions stipulated among the Countries that took in consideration adoptions in order to better balance their positions. This Convention arose from a uniform legal environment, where not a hint had been made on the possible leveling between Islamic kafala and western adoption.
The Idea of Kafala in the Italian Legal System
In Italy, from the perusing of the previous jurisprudence, we can observe a strong preclusion from Italian diplomatic authorities to recognize kafala as adequate to legitimate the instance of families' reunification 1 : the denial of visas was always explained on the basis of a literal and strict interpretation of the art. 29 of the law n. 286/1998 2 , according to the art. 4 EU directive 2003/86/EC of 22 September 2003 on the right to family reunification.
This art. 29 of the Italian immigration law provides that the foreigner who lives in Italy can ask for a reunification 3 with their children who live abroad, specifying, at paragraph 2, that "adopted children, or given in custody, or in chancery are considered as sons"
4 . The first difficulty that arises is whether an analogical or extensive interpretation of this disposition is possible.
The Corte di Cassazione wanted to solve this doubt (sentence n. 7472 of 20.3.2008), highlighting that this art. 29 must be interpreted in the light of the Italian Constitution 5 . In particular, when the referential constitutional values are numerous and antagonist, only the interpretation of ordinary rules that balances these interests can be considered adequate.
Analysing the case of kafala, some contrasting values appear clearly: on one hand, protection of the child and of family unity, on the other hand the reduction of migration flows and the defence of the Country Territory.
The counterbalance made by the Corte Costituzionale (in legitimacy control's sphere) 6 is fulfilled by the signal of a prevalence of the first value (child protection) over the second one (defence of territory and immigration control).
Considering that kafala is an foreigner institution, it is understandable how these particular cases may present "external elements"
7 , that don't need a perfect overlapping of institutions expected from the Italian legal system with those one expected from foreign systems, they rather need to be equitable considering the same goal they both want to reach in regards to protection.
It follows an extensive interpretation of the art. 29 of T.U. immigration, according to which the family reunification must also be allowed in the event 1 The different perspective according to which the legitimacy jurisprudence and the Italian consular authorities interpret this institute, of Islamic family jurisprudence, was at the base of a legal argument between the public administration and the magistrate. 2 Better known as Italian immigration law 3 The right of family unification is the expression of the person's right to maintain the familial unity as ratified by different international laws that amount to the safeguard of familiar life as an aspect of respect of men's rights. Among these we remember: the Universal Declaration of Man's rights (artt. 12 and 16), the European Convention of Man's rights (art. 8), The civil and political right Pact Right (art. 23); the Pact on economical, social and cultural rights (art. 10). 4 Art. 29 para.1 claims: "1. The foreigner can ask for the familial reunification for these relatives: a) spouse illegally separated; b) dependent children; even from the spouse or born out of the marriage, not married, that is legally separated, on the condition that the other parent, if exists, has given his approval; c) dependent parents. of foreign protection instruments that, independently from their nomen iuris, produce similar effects to the ones provided for by Italian law institutions.
In support of this thesis it is necessary to make a reference to paragraph 3 of art. 28 of Italian immigration law, according to which it is claimed "all the administrative and juridical procedures that aim at affecting the right to family unity and the right of children, it must be considered with priority the best interest of the child, according to the art. 3, paragraph 1, of UN Convention on the rights of the Child, ratified in Italy with the law 27 May 1991, n. 176".
The reference to UN Convention on children's right "it's a univocal indicator of the legislator's will in recognizing kafala as one of the measures of protection of children which -in alternative to the combination adoption/custody -are appropriate to build the prerequisite for the family reunification of the non -European child.
Otherwise, as the Corte di Cassazione has discussed, it would come to the unacceptable consequence that a child whose custody was permitted in his Country could never reach his foster house built up in Italy. This would cause "a precondition of exclusion that would penalize all the children, from Islamic Countries, illegitimate, orphans or in abandon condition"
1 . In Italy, considering the content of the normative element and the numerous jurisprudential congruent sentences, it can be accepted that the right on family reunification in the abstract is extended, for analogia legis, to the kafala Islamic institution and therefore more generally we can conclude that the Italian judges consider as makful's best interest, the right to rejoin to their own kafil regularly resident in Italy, in order to live in a safe familiar environment.
The Idea of kafala in the French Legal System
Even in France, the first problem arising from kafala has been related to the family reunification right of a makful to his kafil, who legally live in the French territory.
The French judiciary had to solve, several times, this nitpicking issue since the "Code de l'entrée et du séjour des étrangers et du droit d'asile" of 2005, kafala is not considered adequate to legitimate the request for the family reunification.
At first, French judges have constantly denied the family reunification to children given in custody with kafala, recognizing only the existence of biological or adoptive filiation as a requirement for a reunification 2 .
The Conseil d'Etat has restated how in any hypothesis of family reunification regarding a child, whether the kafil is French or foreigner, it is necessary to refer to art. 8 of European Convention of Human Rights. As a matter of fact, this article that claims the respect for private and familiar life and for "l'intérêt de l'enfant" becomes a fundamental criterion of decision, even though it is at judge's discretion for family reunification 1 . The analysis of several sentences on this issue shows how the judges decide depending on a proof of the existence of a real familiar and private life between makful and kafil, which cannot undoubtedly be proven just from kafala's concession. In particular, if makful is orphan, or he has been abandoned and his unique connection is with his kafil, denying the concession of an entry visa would deprive the makful of the only familial life he could enjoy. On the contrary, if the administrative judge verifies the existence of a makful's biological family from the Country of origin, he will consider that the best interest for the child is to stay in his Country of origin with his own biological family.
There is not a clear reference to art. 3 of 1989 UN Convention on the right of children, given for granted that the best interest for the child is staying with his biological family in his Country of origin.
As a consequence there is a certain ambiguity on the regulation of kafala as a prerequisite to the family reunification, given that French judges consider it, in the event of the existence of the child's biological family, in the child's best interest to stay in his Country of origin. Moreover, assuming that kafala's institution provides for the child to keep in touch with his biological parents, it can be gathered that in most cases the jurisdiction for reunification with a makful who lives in France will be rejected. French jurisprudence seems to be evolved in relation to this issue, however, while at first it excluded kafala in relation to the fact it could not be included among the categories of filiation considered from the French system, today it excludes it de facto, referring to art. 8 of CEDU which provides for the respect of family unity, actually meaning the right of makful to live in his Country of origin with his biological family and not the right of growing up in France with his kafil. dependent children under age, even sub kafala. Although in the third clause of the 1968 Franco-Algerian agreement, signed the 11th July of 2001, a supplemental condition is added, aiming at protecting the best interest for the child. Indeed, a kafil with French citizenship cannot claim the right to familial reunification for the child taken in custody, because one can suppose that, in this case, the best interest of the child is to live in his Country of origin with his biological family. It is given importance to "l'intérêt de l'enfant" that becomes an essential criterion of decision, even though it is under judges' discretion.
break of relationship with the child's family of origin, which kafala, on the contrary, does not assume 1 . The necessity of proving these two requirements is used by English judges to verify the effective relationship between makful and kafil, fully guaranteeing the child's best interest and excluding any risk of false adoptions.
Conclusion
In Italy, judges have considered children sub kafala, like ones adopted or in custody, considering it in the best interest of the child, in order to live in a suitable familiar environment, to allow the right of reunification with their kafil who regularly live in Italy.
In France, the national judges in case of the presence of the child's biological family consider as best interest for the child to stay in his Country of origin. Considering that, in general, the relationships with biological parents are not interrupted; we can deduce that, in most cases, the application for reunification with a kafil who lives in France will be rejected.
In England, on the contrary, judges tried to find a balance between the two divergent ideas of a child's best interest sub kafala established in Italy and France, with the admission of two requisites that regulate the adoption de facto, in which kafala can be included.
The analysis briefly developed highlights two important issues:
1) The process of transformation of our societies pushes the European legal systems into constant confrontation with foreign legal institutions,
2) It shows how the concept of the best interest of the child is not univocal. In relation to the Islamic kafala institution, the main interest that European judges have shown is directed to a guarantee of the foreign child's best interest.
It becomes a fundamental issue to understand how to interpret "higher interests" or a child's priority: for this reason it is necessary to highlight how this concept cannot be defined in abstract terms.
Indeed, it is possible only ex post to value what best interest really means, in the sphere in which will emerge the real child's needs.
The complexity of this concept is amplified by the child's condition as an immigrant: the notion of "foreign child" as a matter of fact refers primarily to the two enacting constituents of this identity. The legal treatment of immigrant minors is caught between two legislations of opposite significance: the one concerning children characterized by protection and sustainment principles, and the other one concerning foreigners characterized by control and defense principles.
adoption: recognition and treatment in Britain, International Journal of Law in Contest, Vol. 5, n. 2, Therefore, the judge called to determine the best interest of the immigrant child finds himself not only the difficult position to choose between the application of two bodies of rules of opposite significance, but also to confront oneself with the concept of custody that changes in relation to the child's culture.
